USE AND MAINTENANCE AGREEMENT


This agreement being made by and between JOSEPH F. ARNOLD and SHAWN P. DUDLEY ARNOLD, husband and wife, plus THOMAS K. ARNOLD and PATRICIA L. ARNOLD, husband and wife, on this ____ day of ___________________, 2007.


WHEREAS, Joseph F. Arnold owns Lots 1 and 2, Block 1, of Mighty Oaks, according to the plat and survey thereof on file and of record in the office of the Stearns County Recorder; and


WHEREAS, Thomas K. Arnold owns Lots 3, 4, and 5 of Block 1, of Mighty Oaks, according to the plat and survey thereof on file and of record in the Stearns County Recorder’s Office; and


WHEREAS, the aforementioned real estate benefits from and is subject to an easement dated August 17, 2007, and recorded August 17, 2007, as Document No. 1236070 in the office of the Stearns County Recorder involving the real estate described on the attached Exhibit A (hereinafter “Main Easement”); and


WHEREAS, the parties are entering this agreement to agree upon and establish the terms of construction, maintenance and usage of the aforementioned easement, such that this agreement shall bind the parties hereto together with their heirs, successor and assigns, as more fully set forth hereinafter.


NOW, THEREFORE, in consideration of the mutual covenants hereinafter set forth, the parties agree as follows:


1.    
Allocation of Expenses.  All construction and maintenance expenses involving the real estate described in the Main Easement shall be allocated between the properties involved herein as follows:


A.
Expenses involving construction and/or maintenance involving the initial 478.11 feet (“Phase I”) of said easement shall be divided equally between the owners of Lots 1, 2, 3, 4, and 5 such that the owners of each parcel shall be responsible for 20% thereof.


B.
Expenses involving construction and/or maintenance involving the 560 feet (“Phase II”) immediately to the west of Phase I shall be divided equally between the owners of Lots 2, 3, 4 and 5 such that each shall pay 25% of said expenses.


C.
Expenses involving construction and/or maintenance involving the 249.61 feet (“Phase III”) immediately to the west of Phase II shall be divided equally between the owners of Lots 2, 3 and 5 such that each shall pay 33.33% of said expenses.


D.
Expenses involving construction and/or maintenance involving the portion of the easement which is 192.7 feet plus 514.24 feet immediately to the west of Phase III (“Phase IV”) shall be paid by the owners of Lots 3 and 5 such that each shall pay 50% of said expenses.


E.
Expenses involving construction and/or maintenance of the remaining easement area located to the west of Phase IV shall be paid by the owner of Lot 5.


2.
Expenses Involving the Easement Area for the Easement Dated August 17, 2007, and Recorded August 17, 2007 as Document No. 1236071 is the Office of the Stearns County Recorder (“Ancillary Easement”), Involving the Real Estate Described on the Attached Exhibit B.  The parties acknowledge that there is an Ancillary Easement which exclusively benefits Lot 1 of Mighty Oaks, with the exception of the portion of said Easement which is included in Phase I of the Main Easement as described above.  The parties agree that all construction and maintenance expenses involving the real estate included in the Ancillary Easement shall be borne by the owner of Lot 1 of Mighty Oaks with the exception of the portion of the real estate included in the Ancillary Easement which is included in Phase I of the Main Easement.


3.
Initial Construction.  At such time as the owner/owners of any of the parcels of real estate involved herein requests the construction of the ingress and egress easement involved herein, the parties hereby agree to diligently proceed to construct such portion of the easement area as described herein to the full extent of the area defined as the obligation of the owner of the requesting lot/lots as described in Section 1 of this agreement.  The parties agree that the standard of construction for said easement shall be a gravel road that is sufficient to permit access to the real estate that benefits from said easement by emergency vehicles and normal vehicular traffic.  The term “access by emergency vehicles” shall be defined as meeting the requirements of the fire and emergency services department with which Collegeville Township contracts its emergency fire services.


4.
Maintenance and Snow Removal.  The easement involved herein shall be construed and maintained only as a gravel roadway, which is sufficient to permit access to the real estate involved herein by emergency vehicles and normal vehicular traffic, and shall include, without limitation, grading, scraping, ditching, snow removal and spreading of new gravel, as necessary, in the sole discretion of the parties hereto.   The cost of said maintenance shall be divided between the parcels of real estate involved herein using the allocation described in Section 1 of this agreement.  By signing this agreement, the parties state and acknowledge that said access easement is private and its maintenance, including but not limited to snow removal and grading, etc. is not a public responsibility.   


5.    
Cost of Maintenance.    The parties agree that the cost of maintenance shall be borne and paid for by the owners of the individual lots described above such that each shall pay for the portion of the costs as allocated in Section 1 of this agreement.  Said allocation shall bind the current owners of said lots together with their heirs, successors and assigns.  In the event any party fails to pay a bill for such expenses within 30 days of receipt thereof, the remaining party/parties may place a mechanic’s lien on the non-paying party’s real estate, which mechanic’s lien shall be enforceable as provided by Minnesota law.  By signing this agreement the parties acknowledge that the benefits received by the various parcels of real estate involved herein are the types of benefits for which mechanic’s liens may be filed as provided under Minnesota law.  The parties further agree that in the event a party fails to pay his/her/their share of such bills, as described in Section 1 of this agreement, within the aforementioned 30-day period, said bill shall accumulate interest at the prime rate as described in the Wall Street Journal on the day said bill became delinquent, plus 1% additional interest, and if collection action is required to recover said payment, the non-paying party shall reimburse the party that has paid the bill all costs of collection, including, but not limited to, reasonable attorney’s fees.


6.  
Subdivision of Lots.   In the event any of the parcels of real estate are subdivided, the owners of the subdivided lots, together with their heirs, assigns and successors in interest shall be liable under this agreement for their then pro-rata share of the expenses for said Lot.     The owners of such subdivided lots shall further share in a pro-rata percentage of the voting rights accorded to each lot, such that the current one vote for each lot shall be subdivided among said lots, and the total voting rights of said subdivided lots shall not exceed the one vote currently accorded to the owner of each lot.


7.
Determination of the Need for Repairs.    If a party to this agreement reasonably determines the need for repair or maintenance of the easement area, a meeting of the property owners shall be called by the party determining the need.  The purpose of the meeting shall be for verifying the need for repairs, determining the entity that will make such repairs, and verifying the costs to be allocated to each respective property owner.   


8.
Notice.   Written notice of a meeting of the property owners shall be given in person or by certified first class United States Mail, at the address shown on the records of the Stearns County Courthouse as the mailing address for tax statements involving said parcel.   Such meeting notice shall state the time, place and purpose of the meeting and shall be mailed at least 5 business days prior to the meeting and shall include at least two (2) estimates of the cost of the repair to be charged pursuant to the terms of the agreement.     All meetings of the property owners shall be held at a location, in Stearns County, Minnesota, to be reasonably determined by the party calling for the meeting.  If reasonably possible, the meeting should be held at the home of one of the property owners who has constructed a home on the subject property or at a location in Avon, Minnesota.   


9.   
Voting Rights.     The parties hereto agree that the respective property owners shall have the right to vote one vote for each lot as currently described.   With the exception of initial construction as described in Section 3 of this agreement, all decisions made pursuant to this agreement shall be made by a majority vote of the property owners.  In the event the parties hereto are unable to arrive at a consensus regarding proposed maintenance, the issue will be determined utilizing the procedure and rules of the American Arbitration Association.  The arbitrator shall be designated by the office of the American Arbitration Association located in the State of Minnesota and said arbitrator’s decision shall be final.  In the event either party fails to cooperate with the arbitrator or to proceed as directed by the arbitrator, the other party shall be entitled to commence an action to enforce the terms of this agreement, as hereinafter specified, and all costs thereof, including reasonable attorney fees, shall be paid by the party failing to cooperate in said arbitration procedure or to comply with the arbitrator’s decision.


10.
Insurance.    The respective parties hereto shall each procure and maintain general public liability and property damage insurance for their respective parcels of land.   Evidence of such insurance shall be made available to the parties hereto upon demand.   


11.
Binding Effects and Actions to Enforce.       

A.  All rights, duties and obligations granted or agreed upon herein, including all terms and provisions contained herein, shall each apply to each of the parcels described on the attached Exhibit A and shall bind all real property owners, their respective heirs, successors and assigns.    Further, such terms and provisions shall pass with each conveyance of each parcel and shall run with the land.   Each parcel shall be a dominate estate in so far as it is benefited by the terms and provisions contained herein.   Each parcel shall be a subservient estate insofar as it is burdened thereby.


B.   If any real property owner, or their heir, successor, assigns, tenants or subtenants violates or threatens to violate any part of this agreement, the other owners or their respective successors and assigns, shall have the right to enforce such violation or threatened violation in any Court of competent jurisdiction, and to recover damages.    This right to recover damages shall include but shall not be limited to, the right to collect payments required under the terms of this agreement.


12.     Assignment.    All rights, duties and obligations granted or entered into under this agreement are appurtenant to each parcel, and none of these rights, duties, or obligations may be assigned or encumbered, except as appurtenances thereto.


13.  
Duration of Agreement.   The term of this Agreement shall commence on the date of execution and its duration shall be perpetual unless terminated by the agreement of all the parties hereto or their respective heirs, successors and assigns.  Furthermore, the terms of this agreement may only be amended by mutual agreement of the all of the parties hereto, or their respective heirs, successors and assigns.


14.  
Protection of Private Property Rights.   Notwithstanding the creation of the rights and obligations set forth herein, this agreement shall not create any rights in the public generally and shall be for the sole and exclusive use of the parties hereto and those persons entitled to use of the ingress/egress easement area described herein, including guests and invitees, in accordance with the terms and conditions of this agreement.   No party shall block the easement area or cause the same to be inaccessible to the remaining parties of this agreement.   Notwithstanding the foregoing, any party shall be entitled to establish a gate or other blocking mechanism at the entrance of the respective party’s real estate to the easement area.     Each of the parties hereto shall have the right to enforce and prevent a creation of rights to the general public or in such persons not authorized by the terms and conditions of this agreement to use the easement described herein.


15.
Real Estate Taxes.     Each of the parties shall pay all real estate taxes and general assessments (if any) which shall create a lien on the respective parcels of land during the period the same shall become due and payable.  


16.
Arbitration.  In the event any controversy arises regarding the terms and/or enforcement of this agreement arises which cannot be settled by mutual agreement of the parties concerned, such controversy or claim shall be submitted to arbitration in conformance with the rules of the American Arbitration Association.  The parties further agree that the determination of the arbitrator shall be final and enforceable in a court of law.


17.
Amendments.   The parties hereto shall have the right, with the concurrence of their respective mortgagees, to amend or modify this agreement upon such terms and conditions as they deem mutually advisable.   Any such amendment shall be effective only upon the unanimous written consent of the parties hereto or their successors and assigns.


18.
Binding effect.     This agreement shall be binding upon the parties hereto and their respective heirs, successors and assigns.


19.
Recording.   The parties hereto shall cause this agreement to be duly recorded in the office of the Stearns County Recorder and shall encumber the parcels described on the attached Exhibit A regarding the usage and maintenance of the ingress/egress easement described herein, from and after the date of this agreement.


IN WITNESS WHEREOF, the parties have hereunto signed this agreement on the day and year first above written.








___________________________________ 








Joseph F. Arnold








___________________________________ 








Shawn P. Dudley Arnold








___________________________________ 








Thomas K. Arnold








___________________________________ 








Patricia L. Arnold

STATE OF MINNESOTA
)





)ss.

COUNTY OF ___________[County]
)


On this ____[Day] day of ___________________[Month], 2007[Year], before me personally appeared JOSEPH F. ARNOLD and SHAWN P. DUDLEY ARNOLD, husband and wife, to me known to be the person[s] described in and who executed the foregoing instrument, and acknowledged that they[he/she] executed the same as their[his/her] free act and deed.







___________________________________







Notary Public  
STATE OF MINNESOTA
)





)ss.

COUNTY OF ___________[County]
)


On this ____[Day] day of ___________________[Month], 2007[Year], before me personally appeared THOMAS K. ARNOLD and PATRICIA L. ARNOLD, husband and wife, to me known to be the persons[s] described in and who executed the foregoing instrument, and acknowledged that they[he/she] executed the same as their[his/her] free act and deed.







___________________________________







Notary Public  
THIS INSTRUMENT WAS DRAFTED BY: 

Thomas R. Wenner     #115885

Attorney at Law

PO Box 1556

St. Cloud MN 56302

320-252-7600

EXHIBIT A

A 66.00 foot easement for ingress, egress and utility purposes over the Northeast Quarter of Section 18, Township 124 North, Range 30 West, Stearns County, Minnesota, lying 33.00 feet on either side of the following described centerline: 


Commencing at the Southeast corner of said Northeast Quarter; thence North 01 degrees 54 minutes 01 seconds East, assumed bearing, along the East line of said Northeast Quarter, a distance of 273.59 feet; thence North 63 degrees 57 minutes 42 seconds West, a distance of 1046.47 feet; to the northwesterly right of way of Lindbergh Lane; thence North 26 degrees 02 minutes 18 seconds East, along said northwesterly right of way, a distance of 218.23 feet, to the point of beginning of the centerline to be described; thence North 12 degrees 04 minutes 40 seconds West, a distance of  478.11 feet; thence North 88 degrees 09 minutes 30 seconds West, a distance of 560.43 feet; thence south 84 degrees 28 minutes 44 seconds West, a distance of 249.61 feet; thence South 61 degrees 21 minutes 14 seconds West, a distance of 192.70 feet; thence South 67 degrees 56 minutes 23 seconds West, a distance of 515.24 feet; thence South 38 degrees 06 minutes 03 seconds West, a distance of 90.75 feet; thence South 09 degrees 15 minutes 30 seconds West, a distance of 106.44 feet and said centerline there terminating.


The sidelines of said easement are to be prolonged and shortened to terminate at the northwesterly right of way line of Lindbergh Lane and at right angles to the point of termination.

EXHIBIT B

A 66.00 foot easement for ingress, egress and utility purposes over the Northeast Quarter of Section 18, Township 124 North, Range 30 West, Stearns County, Minnesota, lying 33.00 feet on either side of the following described centerline: 


Commencing at the Southeast corner of said Northeast Quarter; thence North 01 degrees 54 minutes 01 seconds East, assumed bearing, along the East line of said Northeast Quarter, a distance of 273.59 feet; thence North 63 degrees 57 minutes 42 seconds West, a distance of 1046.47 feet; to the northwesterly right of way of Lindbergh Lane; thence North 26 degrees 02 minutes 18 seconds East, along said northwesterly right of way, a distance of 218.23 feet, to the point of beginning of the centerline to be described; thence North 12 degrees 04 minutes 40 seconds West, a distance of 494.15 feet; thence North 25 degrees 14 minutes 31 seconds West, a distance of 187.55 feet; thence North 13 degrees 37 minutes 47 seconds West, a distance of 121.59 feet; thence North 69 degrees 13 minutes 36 seconds West, a distance of 175.68 feet; thence North 55 degrees 05 minutes 49 seconds West, a distance of 195.86 feet; thence North 68 degrees 39 minutes 00 seconds West, a distance of 183.64 feet and said center line there terminating.


The sidelines of said easement are to be prolonged and shortened to terminate at the said northwesterly right of way line of Lindbergh Lane and at right angles to the point of termination.

